HOUSE . .. .. . . No. 6557

The Commontwealth of Massachusetts

LEGISLATIVE RESEARCH COUNCIL

Report Relative to

GUBERNATORIAL EXECUTIVE ORDERS

FOR SUMMARY, SEE
- TEXT IN BOLD FACE TYPE

April 3, 1981




2 HOUSE ~ No. 6557 [Apri]

The Commontwealth of Massachusgetts

ORDER AUTHORIZING STUDY

(House, No. 6782 of 1980)

Ordered, That the Legislative Research Council be authorized and
directed to make a study and investigation of the constitutional and
statutory authority of the governor to issue executive orders having the
force of law; and that said Council file its statistical and factual report
hereunder with the Clerk of the House of Representatives on or before
the last Wednesday of February in the year nineteen hundred and
eighty-one.

Adopted:
By the House of Representatives, June 27, 1980
By the Senate, in concurrence, June 30, 1980



1981] HOUSE — No. 6557 3
CONTENTS
Page
Order Authorizing Study . . .. 2
Letter of Transmittal to the Senate and House of Representatwes . 7
‘Letter of Transmittal to the Legislative Research Council . . 8
Summary of REPOIt . . v v v v v v e e e v e e 9°
CHAPTER I. INTRODUCTION . . ... A ]
Legislative Study Directive . . .. . . ... ... ..o 20
Gubernatorial Executive Orders Defined e e e 21
Study Procedure . . .. ........... 22
EHAPTER II. BRITISH AND COLONIAL ORDERS IN
COUNCIL . . .... ... ... GUlis o o @ . %
Writs and .Orders in Council Under British Law ......... 24

Roots of American Practice in British Law . . . ... ... .. 24

R (1 24

OrdessinCouncil . . ... ... ... ... . ... ... 25
Executive Orders. of Colonial Governors of Massachusetts .. 26

Merged Legislative, Executive and Judicial Powers . . . . . . . 26

Executive Orders of Governor and Council . . 21

BHAPTER lll. GROWTH OF AUTHORITY OF MASSACHU-
SETTS GOVERNOR SINCE 1780 i o .29
General ASPECtS . . . . ¢« v v v v vt et e e e e .. 29
Constitutional Authority Shared Between Governor and

Executive Council . ... ... ... ....... ... 29
Constitutional Status and Authority of Lleutenant-

Governor . el 3
T'wentieth Century Strengthenmg of the Govemorslup e R
Growth of Governor’s Supervisory Responsibilities 33

EHAPTERIV. CONSTITUTIONAL BASES OF GUBERNA-
TORIAL EXECUTIVE ORDERS IN MASSACHUSETTS ... 34
Silence of Constitution on Gubernatorial Executwe Orders .. 34
huthornty of Governor as Supreme Executive Magistrate .. 34

Constitutional Provisions . .. . ..+ ... ... ....., 34

Inherent Powers of Governor as Suprcme Executive

Magistrate . . .. A T T T )
Separation of Powers Aspects ................ w0 39
1973 Opinion of Attorney General re Executive order No. 74 . . 41



4 HOUSE - No. 6557 [April
CONTENTS (Continued)

Page

The Governor as the Agent of the Legislature . . . . . ... ... - 46
Duaty of the Governor to Enforcethe Laws . . . . ... ..., . 49
Enforcement of State and Federal Laws . . . . .... .. .. 49
Gubernatorial Executive Orders and Federal Aid Funds 49
Suspension of Laws by Gubernatorial Executive Order . . . . . . 51
Constitutional Provision . . . ... ... ..... R 51
Roving Commission Prohibition . .. ... ., 0 O Al ak .. 51
MBTA Cases of 1979-81 . . . . ... .. .. ......... 52
Executive Reorganization Powers of Governor . . . . ... ... 54
War Powers of the Governor . . . . ... ............ 55
State Constitutional Provisions . . . . . ..., ... ..... 55
Federal Constitutional Provisions ‘ - 8. B Wi- - - . 57
Attorney General’s Advisory Opinions of 1943 ........ 58
Rulings of Supreme Judicial Court . . . . .. .. N P 59

N

CHAPTER V. STATUTORY BASES OF GUBERNATORIAL

EXECUTIVE ORDERS IN MASSACHUSETTS .. ...... 6l
Statutory Bases Generally . . . . ................ 61
Ceremonial Proclamations and Executive Orders- . . . . . e e e . B2
Early War Power Acts of 1917-45 . . .. . ... ........ 63
Civil Defense Act of 1950 and Related Statutes . . . . ... ... 64
Civil Defense Act of 1950 . . . .. SRR A B 64
Emergency Finance Actof 1951 . . ... ... ... SRR - 71
ForcstryLaws..........................7vl
Statutes Relating to Labor-Management Disputes . , . . .. . . . 72
Slichter Act . . . . .. 000 o a oA LAGG PD O g 72
MBTAStatute . . . .. ... . ... ..veurununu.. « .74
Statutory Authority of Governor re Executive Branch
Organization . . . . ... ........ R T 75
State Administrative Procedure Act Aspects . . ... ... ... 77
HAPTER VI. OTHER ASPECTS OF GUBERNATORIAL
EXECUTIVE ORDERS IN MASSACHUSETTS e e B0
Number and Subject Matter . . ... ... .. e e e e« R0
Number of Executive Orders , , . . ... ......... . .80
Subject Matter of Executive Orders . . . . .. ... ... .. 81
Formulation of Gubernatorial Executive Orders B 83
Procedural Aspects . . . . . ... L. L. e e e 83
Format of Gubernatorial Executive Orders . . . . ... ... . 85
Special Problems Posed by Certain Gubernatorial
ExecutiveOrders . . . . ... .......: A CH 88



1981] HOUSE - No. 6557 5

CONTENTS (Continued)
Page
CHAPTER VII. GUBERNATORIAL EXECUTIVE ORDERS
INOTHERSTATES . . . . . . . . it i it in v 89
State Practices Generally . . . . . .. ... . ... ... .... 89
Variety of Authority . . . . ... ... . ... ... ... . 89
State Constitutional Provisions . . . . . . . N P 90,
State Statutory Provisions . . . . . . . .. ... ... ... 91
Statutofy Procedural Standards re Gubematonal Executive - ’
Orders . . . . . v v v vt e e e e et e e e e e e e e 94
State Practices Generally . . . . .. ... ........... 94
Executive Order Statute of ldaho . . . . . . ... ... ... 98
Executive Order Statute of Minnesota . . . . ce .. 99
State Judicial Case Law re Gubernatorial Execuuve Orders . ... 100
Sparse Nature of State Judicial Case Law . . . . . ... ... 100
Judicial Case Lawin2I States . . . . .. ........... 100
CHAPTER VIIl. EXECUTIVE ORDERS OF THE PRESIDENT
OF THEUNITED STATES . . . .. .. ... ... ...... 110
Constitutional and Historical Background . ... ... .. ... 10
Constitutional Background . . . . . .. . .. ......... 110
Historical Background . . . . . . . ... . ... ....... 113
Judicial Treatmentof PEOs . . . . . . . ... ........ 115
PEO Procedure . . . .. e G o a a0 d e ttoloast oD 117
Iitiation of PEOS .. . . . v v v v i e v e e e 17
Processing by Office of Management and Budget L O Y
Processing by Department of Justice . . .. .. . ... ... 19
Subsequent Processing . . ., . . . . ... ... ... ... 120
Proclamations . . . .. .., ... .......... 28 a8 oo 120
Attorney General Opinion of 1961 . . . ... ... 121
Congressnonal Oversight . . . . . . .. . iiwn.. 121
TABLE

.. Number and Subject Matter of Gubernatorial Executive
Orders in Massachusetts . . . . . . . ... ......... 82



HOUSE — No. 6557 [April

APPENDICES
Page
. INDEX OF MASSACHUSETTS GUBERNATORIAL
EXECUTIVE ORDERS, 1941-80 . ... .......... 123

EXECUTIVE ORDER OF PRESIDENT JOHN F. KENNEDY
RELATIVE TO THE PREPARATION, PRESENTATION,
FILING AND PUBLICATION, OF PRESIDENTIAL :
EXECUTIVE ORDERS AND PROCLAMATIONS . . . .. 154

. SELECTED BIBLIOGRAPHY OF DOCUMENTS RELATIVE

TO EXECUTIVEORDERS . .. ........... ... 158
. GUBERNATORIAL CEREMONIAL PROCLAMATIONS
REQUIRED BY THE MASSACHUSETTS GENERAL

LAWS . ... ......... e e e e e e e e e 163



1981} HOUSE — No. 6557 7

The Cnmmnmnealtb. of Maggachusgetts

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

To the Honorable Senate and House of Representatives:

LADIES AND GENTLEMEN: — In compliance with the legisla-
tive directive in House, No. 6782 of 1980, the Legislative Research
Council submits herewith a report prepared by the Legislative Re-
search Bureau relative to the constitutional and statutory authority of
the Governor to issue executive orders having the force of law.

The Legislative Research Bureau is restricted by statute to “sta-
tistical research and fact-finding.” Hence, this report contains only
factual material without recommendations or legislative proposals by
that Bureau It does not necessarily reflect the opinions of the under-
signed members of the Legislative Research Council.

Respectfully submitted,

“le

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL

Sen. ANNA P. BUCKLEY of Plymouth, Chairman

Rep. MICHAEL J. LOMBARDI of Cambridge, House Chairman
Sen. JOSEPH B. WALSH of Suffolk

Sen. JOHN F. PARKER of Bristol

Sen. ROBERT A. HALL of Worcester

Rep. WILLIAM P, NAGLE, JR. of Northampton

Rep. IRIS K. HOLLAND of Longmeadow

Rep. SHERMAN W. SALTMARSH, JR. of Winchester

Rep. BRUCE N. FREEMAN of Chelmsford

Rep. CHARLES N. DECAS of Wareham
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The Commontoealth of Massachusetts

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

To the Members of the Legislative Research Council:

LADIES AND GENTLEMEN: —The joint -order, House, No.
6782 of 1980, reprinted on the inside of the front cover of this report,
directed the Legislative Research Council to study and investigate the
constitutional and statutory authority of the Governor to issue execu-
tive orders “having the force of law.”

The Legislative Research Bureau submits such a report herewith. Its
scope and content have been circumscribed by statutory provisions
which limit Bureau output to factual reports, without recommenda-
tions by the Bureau. The preparation of this report was the primary
responsibility of James Hugh Powers of the Bureau staff.

Respectfully submitted,

DANIEL M. O’SULLIVAN, Director
Legislative Research Bureau



1981] HOUSE — No. 6557 9

The Commontwealth of Massachuseits

GUBERNATORIAL EXECUTIVE ORDERS

SUMMARY OF REPORT

Study Directive

This report is submitted by the Legislative Research Council pursu-
ant to a joint order which was introduced into the 1980 General Court
by Representative Michael J. Lombardi of Cambridge, House Chair-
man of that Council, and adopted by the two branches late in June
1980 (House, No. 6782). That directive required the Couricil to exam-
iné the constitutional and statutory authotity of the governor to “issue
executive orders having the force of law.” -

In Massachusetts, as in all othier states whose pracuces on misscore
have been reported to the Legislative Research Bureau, there are no
formal definitions of the term “executive order” of “proclamation” in
the state constitution, and few ‘such- definitions in the statuteés. In

certain instances, gubernatorial “proclamations,” like certain procla-
mations of the President of the United States, have “executive order”
characteristics. _ '

. Guibernatorial executive orders and “proclamations” may be cere-
monial, or may amount to little more than public relations excercises.
Or, they may be substantive instruments with the force of law. Some

gubernatorial executive orders are indistinguishable from rules and

regulations issued by regulatory and quasi-judicial agencies of the'state
executive branch, apart from the fact that those orders emanated
directly from the governor himself.

' Proclamations by a governor may or may not have the characteris-
-tics of gubernatorial executive orders. They may be ceremonial only,
‘without legal effects. Proclamations may #lso be uSed to invoke or to
iactivate otherwise “dormant” constitutional and statutory provisions,
‘with very significant legal consequences. Among the gubernatorial and
ipresidential proclamations of this sort are those establishing martial
daw, proclaiming civil defense emergentcies; taking over public utilities
threatened by labor disputes, dedicating public property to particular
uses, and calling special elections. At the national level, presidential
proclamations are used to put into effect treaties, conventions and







